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Ill the Court of Appeals of the District of Columbia 


Diller B. Groff, Appellant, 
vs. 

Francis Miller. 


No. 1199. 


a Supreme Court of the District of Columbia. 


Francis Miller, Plaintiff, 
vs. 

Diller B. Groff, Defendant. 


United States of America, I 
District of Columbia, j 


ss: 


No. 45049. At Law. 


Be it remembered that in the supreme court ot the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 


1 Writ, &c. 

Filed November 20,1901. 

Francis Miller, Plaintiff,) 

vs. V No. 45049. At Law. 

D. B. Groff, Defendant, j 

District of Columbia, ss : 


The President of the United States to J. P. Lawrence or any quali¬ 
fied constable. Greeting: 

Summon Diller B. Groff to be and appear before me, the sub¬ 
scriber, a justice of the peace in and for the District aforesaid, on 
the 11th day of September, A. D. 1901, at 11 o’clock a. m., to answer 
unto the complaint of Francis Miller in a plea of debt of $96.55. 

Given under my hand and seal this 5 day of September, A. D. 
1901. 

L. C. STBIDEB, J. P. [seal.] 
916 F Street N. W. 


2 


Return of Constable, 


Summoned as within directed. 


September 5,1901. 
J. P. LAWRENCE, Constable. 
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DILLER B. GROFF VS. .FRANCIS MILLER. 


Certificate of L. C. Strider, J. P., on Change of Venue. 

September 24,1901. 

Certified to S. H. Giesy, J. P., upon afiidavit of defendant. 

L. 0. STRIDER, J. P. 

Costs of pl’t’ff, $2.60. 

FRANCIS MILLER. 

VINCENT MILLER. 

D. B. GROFF. 

D. F. GROFF. 

Judgment of S. H. Giesy, J. P. 

October 18,1901. 

Judgment for plaintiff for $71.55, debt on interest from October 
5,1901, with 4.80 costs. 

S. HERBERT GIESY, J. P. 

3 Memoranda. 

October 28, 1901.—Appeal bond filed in justice’s court. 

December 10,1901.—Further appeal bond filed in accordance 
with the order of court. 

February 20, 1902.— V erdict for plaintiflP for $96.55, interest from 
September 5,1901. 

Supreme Court of the District of Columbia. 

Wednesday, March 5,1902. 

Session resumed pursuant to adjournment. Chief Justice Bingham 
presiding. 

The following case was certified to criminal court No. 2, Justice 
Barnard presiding: 

* * * * * 

Francis Miller, Plaintiff, ) 

vs. > At Law. No. 45049. 

Diller B. Groff, Defendant, j 

Upon hearing the motion for a new trial, it is considered that the 
same be, and hereby is, overruled and judgment on verdict ordered. 
Therefore it is considered that the plaintiff recover against the de¬ 
fendant and Samuel A. Drury, his surety, ninety-six dollars 

4 and fifty-five cents ($96,55), with interest thereon from the 5th 
day of September, 1901, being the money payable to the 

plaintiff by them by reason of the premises, together with his costs 
of suit, to be taxed by the clerk, and have execution thereof. 

The defendant notes an appeal to the Court of Appeals, and the 
bond for appeal is fixed in the sum of two hundred dollars. 

Memorandum. 

March 6, 1902.—Appeal bond filed. 
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DILLIUR B. GROFF VS. FRANCIS MILLER. 

Supreme Court of the District of Columbia. 

Wednesday, March 26, 1902. 

Session resumed pursuant to adjournment, Chief Justice Bingham 
presiding. 

■* 'I' 

By Justice Barnard. 

Francis Miller, Plaintiff, ] 

vs. > At Law. No. 45049. 

Diller B; Groff, Defendant.) 

Now again comes here the defendant, by his attorney, and pre¬ 
sents to the court his bills of exception taken during the trial 
hereof, and prays that the same may be duly signed, sealed, and 
made part of the record, now for then, which is done accordingly. 

5 Bill of Exceptions. 

Filed March 26,1902. 

In the Supreme Court of the District of Columbia. 

Francis Miller, Plaintiff, "I 

vs. V At Law. No. 45049. 

Diller B. Groff, Defendant.) 

Be it remembered that at the trial of this cause, on the 20th day 
of February, 1902, before Mr. Justice Barnard and a jury regularly 
empanelled and sworn to try the issues joined between the plaintiff 
and the defendant, the plaintiff, to maintain the issues on his part 
joined, produced as a witness Vincent Miller, who testified on direct 
examination as follows: 

I am a son of the plaintiff, and was in his employ during the year 
1894 and for several years afterwards. On the 16th day of January, 
1895, at the request of my father, I called upon the defendant at his 
house on I street and handed him an order for |560.71, drawn on 
him by one Jacob S. Beam in favor of the plaintiff, which order was 
then and there accepted by the defendant. The order was thereupon 
offered in evidence and is as follows: 

“ Washington, D. C., Sept. \lth, 1894. 

Mr. D. B. Groff: 

Please pay to the order of Francis Miller five hundred and sixty 
dolls, for material and glass furnished your houses to date, and 
charge to my account. ‘ - 

$560iVo- JACOB S. BEAM.” 

Across the face of this order the defendant wrote the words, “ Ac¬ 
cepted Jan. 16, ’95. D. B. Groff.” 
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6 Endorsed on the'order were the following credits: 


June 18,1895. Bv cash. 9.16 

Oct. 21, “ “ “ 50.00 

Dec. 11, “ 75.00 

April 9,1896. “ “ . 75.00 

May 18,1897. “ “ 75.00 

Nov. 17,1897. “ “ 50.00 

Jan. 17,1898. “ “ 50.00 

April 12, ’98. By cash. 25.00 

July 19, ’98. By cash. 30.00 


489.16 
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(Note. —Of these credits the last 
three were made with a lead pencil, 
the others being all in ink.) 



Thereafter I collected several of the payments made on the order, 
and made some of the entries, but do not now remember which they 
were. 

On cross-examination the witness testified ; 

I do not remember that defendant’s son was present when I pre¬ 
sented the order for acceptance, nor do I remember that defendant 
said, when I handed him the order, “ I do not owe Beam that much 
money.” My recollection is that defendant accepted the order as 
.soon as I showed it to him. There was no condition of any sort 
imposed when he accepted the order and delivered it to me. 


And thereupon the plaintiff, Francis Miller, was sworn as a 
witness, and testified in his own behalf on direct examination, as 
follows: 

I am the plaintiff in this action, I wrote the order for 
7 $560.71, and saw Beam sign it. T am familiar with the credits 

on the order. The item of June 18, ’95, by cash, $9.16, is 
the balance of an old payment on a former transaction which I 
credited on the order. I furnished the material mentioned in the 
order, and at the time it was given there was due me by Beam 
$560.71 for material delivered to him at Groff’s houses. I made the 
last entry on the order, “ Sept. 14, ’98, by cash, $25.” The amount 
was paid me by a check, I think, by defendant at his house. The 
balance still due me on the order is $96.55. 
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On cross-examination the witness testified as follows: . 

I furnished all of the material called for by the order, and it all 
went to Groff’s houses. I had had several previous dealings of this 
sort with Groff. I know where everything goes on orders from my 
store, and see that it goes out properly, and that is the reason why I 
know this material was used by Beam on Groff’s houses, and that 
he owed me 1560.71 at the time the order was signed. 

I do not know to what particular houses the -material went, for 
Groff was building so many at the time, at different places. Some 
of it went to Brightwood. book showed that Beam owed me 
that much money at the time for material furnished Groff’s houses, 
but the ledger containing the account has been lost. The items 
were also eniered in a blotter or day book, but in the absence of the 
ledger I cannot tell how to refer to these books. The material went 
out from day to day, and was all entered in the ledger, which has 
been lost. The fact that I furnished the goods is evidenced by the 
fact that Groff accepted the order for the payment of them. This is 
the best evidence, though I remember the whole transaction. I 
cannot locate the houses for which the material and glass 

8 were furnished. My impression is that Groff did not order 
aiiy of the material himself, though he had ordered stuff 

from me time and again before that. The entries on my books 
charging Beam with paint furnished Groff’s houses were put there 
by the direction of Beam. 

I made the first entry of credit endorsed on the order “ June 13, 
’95.” I never collected a $75 payment. Nor do I remember asking 
Groff for a hundred dollars one day, and his telling me that he did 
not have it. The entries endorsed on the order “ June 13, ’95, 
$9.16; Oct. 21, ’95, $50, and Dec. 11, ’95, $75,” are all in my hand- 
. writing. The entries “May 18,’97, $75 ; Jan. 17,’98, $50; April 
12, ’98, by cash, $25, and July 19, ’98, by cash, $30,” are in the hand¬ 
writing of another of my sons. My sou Vincent left my employ 
about two years ago. I cannot say exactly when. 

And thereupon the plaintiff rested his case. 

And thereupon, after the foregoing proceedings, which are hereby 
made a part hereof, the defendant, Diller B. Groff, to maintain 
the issues on his part joined, was sworn as a witness and testified in 
his own behalf on direct examination as follows: 

I am the defendant in this action. For many years last past I 
have been engaged in business as a builder of houses on lands be¬ 
longing to myself, and have probably built a -thousand or more 
houses. I know the plaintiff, Francis Miller, though I have not 
seen him often. On or about the 16th day of January, 1895, Vincent 
Miller, a son of the plaintiff, came to my house and handed me the 
order for $560.71 drawn on me by Jacob S. Beam. He is a painter, 
and was then doing, and for several years prior thereto had 

9 done, considerable work for me in his line of business. 
When, the order was handed me by Vincent Miller, after 

reading it over, I at once said, “ I don’t owe Beam that much money.” 
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Whereupon counsel for the defendant propounded the following 
question: “ Will you please state what condition, if any, was an¬ 
nexed to your acceptance and delivery of the order to Vincent 
Miller?” 

To which question at the time it was asked and before it was an¬ 
swered counsel for the plaintiff objected on the ground that it was 
an attempt to vary, alter, or contradict by oral evidence the terms 
of a written instrument. 

Whereupon the court inquired of counsel for the defendant what 
it was proposed to prove by the witness. 

To which inquiry counsel for defendant replied as follows: 

I offer to prove by this witness that when the order was presented 
to defendant for acceptance substantially the following conversa¬ 
tion occurred: The defendant stated, “ I do not owe Beam that 
much money; I onh' owe him about $‘254, and I will accept the 
order for that amount.” That thereupon the defendant sat down at 
his desk and took a pen for the purpose of accepting the order for 
the amount he actually owed Beam, the drawer thereof. There¬ 
upon Vincent Miller said, “ Oh, don’t do that, my father woiTt un¬ 
derstand it. Beam is doing work for you all the time, he owes us 
money and we can’t collect it and jmu can. You accept this order 
and pay on account of it from time to time as you can get the 
money out of Beam.” To this the defendant replied, “ Very 

10 well, on that condition I will accept the order—the condition 
being that I will pay on account of it only what I actually 

owe Beam, and what I can collect for your father’- account out of 
him. On this condition I accepted the order and delivered it to 
Vincent Miller, who took it away with him.” 

Counsel for the defendant further offered to prove by the witness 
that the condition annexed to the acceptance and delivery of the 
order had been fully complied with by the defendant. 

But the trial justice sustained the objection of plaintiff’s counsel 
and refused to allow the witness to answer the question. 

To the action of the court sustaining said objection and refusing 
to permit the question to be answered or the proof to be offered the 
defendant, by his counsel, then and there excepted, and the excep¬ 
tion was noted by the justice presiding on his minutes before the 
jury retired to consider of their verdict, and the defendant, by his 
counsel, requested the court to sign and seal this his first bill of 
exceptions, which is accordingly done, nunc 'pro tunc, this 26th day 
of March, A. D. 1902. 

JOB BARNARD, Justice, [seal.] 

And thereupon, after the foregoing proceedings, which are hereby- 
made a part hereof, the defendant testified further, on direct exami¬ 
nation, as follows: 

I made one payment direct to the plaintiff, but do not remember 
the date. It was either April 9, ’96, or May 9, ’97, and the amount 
was $75. The plaintiff himself called for that payment. This 

11 was the first time I had any business direct with the plaintiff 
in connection with the order. The $75 was paid by my 
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check. Vincent Miller used to call for payments on account of the 
order. One time when he came and asked for money on account I 
told him I could only spare $25; he said he didn’t like to credit 
$25 on the order, but if I would give him that amount he would 
hold it until witness was ready.to make another payment of $25 
and then credit the order with the sum of $50. Vincent said his 
father didn’t need the money, but he, Vincent Miller, would like to 
use it for a time. Finally I gave Vincent Miller the $25, and my 
son Diller, who was present, instead of writing a receipt for the 
money wrote a note as follows: 

$25. Washington, D. C., July 18,1896. 

Thirty daj^s after date I promise to pay to the order of D. B. GrofiP 
twenty-five dollars, value received, with interest, at the rate of — 

per cent, per annum until paid, payable at-. 

VINCENT MILLER, 

307 m St. N. w. 

Due-. 

I did not examine the note, but handed it to my son, who put it 
in the drawer, Vincent Miller did not want his father to know that 
I had handed him this $25, and said he wouldn’t have him to learn 
of it for a thousand dollars. Vincent promised to credit the $25 on 
the order when another $25 was paid by me on account of it the 
next time he called to see me. But jhe never came again after that. 
Another brother of his made subsequent collections, and I never got 
credit on the order for the $25 thus handed Vincent Miller on the 
18th of July, 1896. 

12 On cross-examination the witness testified, in response to 
questions propounded by the attorney for the plaintiff, as 
follows : 

I never notified the plaintiff of this transaction with his son, as I 
never saw him but once. I did not see the plaintiff after May 18, 
1897, until he brought this suit, and then I brought it up for the 
first time at the trial before the justice of the peace. 

And thereupon the defendant further produced as a witness Dil¬ 
ler P. Groff, who, being duly sworn, testified on direct examina¬ 
tion as follows: 

I am a son of the defendant and live with him. I was present 
on the day that Vincent Miller presented to my father the order for 
acceptance of $560.71, and was in the room with him at the time. I 
heard the conversation between my father and young Miller with 
reference to the acceptance. 

And thereupon counsel for the defendant asked the witness the 
following question: “ Will you please state what condition if any, 
was annexed to the acceptance and delivery of the ord er by your 
father ? ” 

To which question the plaintiff, by his counsel, objected upon the 
ground that it was an attempt to vary, alter, or contradict by oral 
evidence the terms of a written instrument, and the court sustained 
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the objection; to which ruling of the court J;he defendant, by his 
counsel, then and there excepted and prayed the court to note the 
same upon its minutes, and to sign and seal this his second bill of 
exceptions, which is accordingly done, nunc pro tunc, this 26th day 
of March, A. D. 1902. 

JOB BARNARD, Justice, [seal.] 

13 And thereupon, after the foregoing proceedings, which are 
hereby made a part hereof, the witness further testified as 

follows: 

I made the entry on the back of the order of December 11, 1895, 
|75. I made no others, and did not see any of them made. 

And thereupon, after the foregoing proceedings, which are hereby 
made a part hereof, the defendant produced as a witness William 
W. Pierce, who, being duly sworn, testified on direct examination, 
in response to question propounded b}^ the defendant’s counsel, as 
follows: 

I am a painter and haye been for twenty-seven years. I know 
Jacob S. Beam and knew him in 1894. He was also a painter. I 
worked for Beam in painting houses, and was his foreman. I re¬ 
member mixing paint while employed by Beam at certain houses 
out at Brightwood, belonging to defendant Groff. The paints were 
partially used there and partially at other places; some of it at 
houses on N street, this city, not belonging to Groff. The paint'was 
delivered at the Brightwood houses, mixed there by me, and used 
elsewhere, very much of it. 

Whereupon the defendant rested and the foregoing is all the testi¬ 
mony that was offered at the trial. 

And thereupon counsel for the defendant asked the court to 
instruct the jury that unless they believe from the evidence that 
the payment of $25 on the order as of date Sept. 14,1898, was made 
to the plaintiff, and the entry on the order made by him, their ver¬ 
dict must be for the defendant, for the reason that otherwise the 
cause of action did not accrue within three years next before the 
bringing of this suit. 

14 To wliich instruction, at the time it was requested, the 
plaintiff, by his counsel, objected; which objection the court 

sustained, and refused so to instruct the jury ; to which ruling of the 
court the defendant, by his counsel, then and there excepted and 
prayed the court to note the same upon its minutes before the jury 
retired to consider of their verdict, which was done, and the 
plaintiff, by his counsel, requested the court to sign and seal this 
his third bill of exceptions, which is accordingly done, nunc pro 
tunc, this 26th day of March, A. D. 1902. 

JOB BARNARD, Jastice. [seal.] 

Whereupon, in response to a question propounded by the court, 
the defendant said that the amounts of-the several payments entered 
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on the back of the bill of exchange were correct, with the exception 
of the $25 which he claimed as a credit, for which Vincent Miller 
had given his note dated July 18, 1896, and which had not been 
entered. 

And thereupon the court, at the request of counsel for the 
plaintiff, instructed the jury to return a verdict for the plaintiff for 
the full amount of $96.55, with interest thereon from the 5th day of 
September, 1901. 

To which instruction, at the time it was given and before the 
jury retired to consider of their verdict, the defendant, b}’- his coun¬ 
sel, then and there objected; but the court overruled the objection; 
to which action of the court the defendant, by his counsel, then 
and there excepted and prayed the court to note the same upon 
its minutes, which was done, and the defendant, by his 

15 counsel, requested the court to sign and seal this his ■ fourth 
bill of exceptions, which is accordingly done, nunc pro tunc, 

this 26th day of March, A. D. 1902. 

JOB BARNARD, Justice, [seal.] 

Settled by consent: 

March 26,1902. 

SAM’L MADDOX, 

Attorney for Defendant. . 
WM. HENRY WHITE, 

Attorney for Plaintiff. 

Directions to Clerk for Preparation of Record. 

Filed March 26,1902, 

In the Supreme Court of the District of Columbia. 

Francis Miller, Plaintiff, 1 

vs. > At Law. No. 45049. 

Diller B. Groff, Defendant. ) 

To the clerk: 

In preparing the record for appeal of Diller B. Groff from the 
judgment entered in this cause on the 5th day of March, 1902, please 
include therein the following memorandum of the proceedings: 

16 1. Original writ issued by L. C.Strider, justice of the peace. 

2. Return thereon by J. P. Lawrence, constable. 

3. Certificate of justice of the peace Strider on change of venue. 

4. Judgment of S. H. Giesy, justice of the peace. 

5. Appeal bond dated October 28,1901 (memorandum). 

6. Further appeal bond given in accordance with the order of 
court of December 10,1901 (memorandum). 

7. Memorandum of verdict. 

8. Memorandum of judgment. 

9. Bill of exceptions. 

SAM’L MADDOX, 
Attorney for Defendant. 

2—1199a 
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17 United States op America, \ . 

District of Columbia^ / 

Supreme Court of the District of Columbia. 


I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
16, inclusive, to be a true and correct transcript of the record, as per 
directions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 45049, at law, wherein Francis Miller is 
plaintiff and Differ B. Groff is defendant, as the same remains upon 
the files and of record in said court. 

In testimony whereof I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of AVashington, in said JDistrict, this 
Columbia. 5th day of April, A. D. 1902. 

JOHN R. YOUNG, Clerk. 


Endorsed on cover: District of Columbia supreme court. No. 
1199. Differ B. Groff, appellant, vs. Francis Miller. Court of Ap¬ 
peals, District of Columbia. Filed Apr. 5, 1902. Robert Willett, 
clerk. 
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APRIL TERM, 1902. 


Mo. 1199, 


DILLER B. GROFF, Appellant, 

V, 

FRANCIS MILLER. 


ARGUMENT AND BRIEF IN BEHALF OF 

APPELLANT. 


This is an appeal from a judgment of the supreme court 
of the District of Columbia, in an action at law commenced 
before one of the justices of the peace in and for the District. 
On the Igrtof the plaintiff below it was shown that on the 
11th of-^^1, 1894, one Jacob S. Beam addressed to appel¬ 
lant Groff the following order: 

PJease pay to the order of Francis Miller five hundred 
and sixty and jVo dollars, for material and glass furnished 
your houses to date and charge same to my account.” 

This order was presented by Vincent Miller, a son of ap¬ 
pellee Miller, to Groff, who wrote across the face of it “ Ac¬ 
cepted Jan’y 16,1895. D. B. Groff.” 





2 

Young Miller testified that appellant accepted the order 
as soon as it was shown to him, and that there was no con¬ 
dition of any sort spoken of or imposed at the time of the 
acceptance. 

Payments were endorsed on this acceptance from time to 
time, which showed a balance due at time of suit brought of 
196.55. Appellee testified as a witness in his own behalf 
that the amount of the order was due him by Beam for ma¬ 
terial furnished at Groff’s houses, though he could not 
specify the particular houses, because his book, which con¬ 
tained the account, was lost. None of the material had been 
ordered by Groff. Appellee further testified that he made 
several of the credit entries on the order, including the entry 
of December 11,1895, and the last entry, September 14,1898, 
cash $25. This last payment, he said (R., p. 4), was made to 
him by Groff at the latter’s house. 

On the part of the appellant it w.as shown that he is now 
and for many years has been a builder of houses, and for¬ 
merly employed Beam to do his painting work. When the 
order in question was handed to him by young Miller, he 
remarked, after reading it over, ‘‘ I don’t owe Beam that 
much money ” (R., p. 5). 

Thereupon counsel for defendant offered to prove that at 
the time the order was presented for acceptance the follow¬ 
ing conversation occurred between appellant and young 
Miller: 

The defendant stated, “ I do not owe Beam that much 
money; I only owe him about $254, and I will accept the 
order for that amount.” That thereupon the defendant sat 
. down at his desk and took a pen for the purpose of accept¬ 
ing the order for the amount he actually owed Beam, the 
drawer thereof. Thereupon Vincent Miller said, “ Oh, don’t 
do that; my father won’t understand it. Beam is doing work 
for you all the time; he owes us money and we can’t collect 
it and you can. You accept this order and pay on account 
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of it from time to time as you can get tlie money out of 
Beam.” To this the defendant replied, “ Very well; on that 
condition I will accept the order, the condition being that I 
will pay on account of it only what I actually owe Beam and 
what I can collect for your father’s account out of him.” On 
this condition I accepted the order and delivered it to Vin¬ 
cent Miller, who took it awav with him. 

Counsel also offered to prove that this condition had been 
fully complied with by appellant. 

But the court would not permit the proof to be offered, 
and to this refusal an exception was noted. 

Appellant also testified that he had made but one pay¬ 
ment direct to the appellee, either in April, 1896, or May, 
1897, but had never seen him after May 18,1897. 

Payments on account ‘were generally made to Vincent 
Miller. On one occasion when he called for a payment ap¬ 
pellant offered him $25, which young Miller pretended to 
think was too small a sum to credit on the order. He sug¬ 
gested instead that appellant lend him the monej^ till he 
called again, when, upon a further payment of $25, he would 
make a credit entry on the order of $50 ; but he never called 
again and no credit was ever given Groff for the payment. 

Appellant’s son was in the room at the time the order was 
presented for acceptance, and counsel again offered to prove 
by him the condition annexed to the acceptance and delivery 
of the order. This was again refused by the court, and an 
exception was noted. Young Groff also testified that he 
made the credit entry on the order of December 11,1895, of 
$75 (B., p.-8). 

A painter named Pierce testified that he was employed by 
Beam in 1894 as foreman, and while working at one of 
Groff’s houses in Brightwood, mixed there large quantities 
of paint, which were then taken away and used by Beam 
on other jobs. 

The court instructed the jury to return a verdict for the 
plaintiff for $96.55, the full amount claimed, with interest 
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from the 5th da}^ of September, 1901. A motion for a new 
trial was filed and overruled, and thereupon judgment was 
entered on the verdict. From this judgment the defendant 
below prosecutes this appeal. 


ASSIGNMENT OF ERRORS. 

The court below erred : 

First. In refusing to permit the defendant to prove the 
condition annexed to the acceptance and delivery of the 
order (R., pp., 6 and 7). 

Second. In refusing to instruct the jury that unless the 
payment of $25, credited on the order as of date September 
14,1898, was made to the plaintiff, their verdict must be 
for the defendant, for the reason that otherwise the cause of 
action did not accrue within three years next before the 
bringing of the suit (R., p. 8). 

Third. In instructing the jury to return a verdict for the 
plaintiff for the full amount claimed, with interest from Sep¬ 
tember 5, 1901, the date suit was first brought in the justice’s 
court. 

After the record was printed the following motion was 
filed in the cause by counsel for appellee : 

“ Now comes the appellee and moves the court to dismiss 
the appeal for Avarit of jurisdiction to hear the same, it being 
an appeal from the judgment of the supreme court of the 
District of Columbia on an appeal from a justice of the 
peace.” 
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POINTS AND AUTHORITIES. 

I. 

The court has jurisdiction to entertain the appeal 
in this cause under section 226, subchapter 4, of the 
Code. 

The Code contains two irreconcilable provisions touching 
appeals to this court from judgments of the supreme 
court of the District of Columbia on appeals from justices 
of the peace. Section 82, subchaj)ter 1, provides as fol¬ 
lows : 

“In no case appealed from a justice of the peace shall 
there be any further appeal from the judgment of the cir¬ 
cuit court.” 

Standing alone, this section, though general in its terms, 
would cut off appeals to this court in cases originating be¬ 
fore a justice of the peace; but a later section (sec. 226, sub- 
chapter 4), in defining the jurisdiction of this court, says: 

“Any party aggrieved by any final order, judgment or 
decree of the supreme court of the District of Columbia, or 
of any justice thereof, ‘ including any final order or judg¬ 
ment in any case heard on appeal from a justice of the 
peace,’ may appeal therefrom to the said Court of Appeals, 
and upon such appeal the Court of Appeals shall review 
such order, judgment or decree, and affirm, reverse or mod¬ 
ify the same, as shall be just, except as provided in the fol¬ 
lowing sections.” 

No .subsequent section takes away the .right of appeal thus 
given, or puts it on a footing different from the course to be 
pursued on appeals from judgments entered in causes com¬ 
menced in the supreme court of the District of Columbia. 
No stronger language could be employed to indicate the 
intent of the law-maker. As if to emphasize this intent, 
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the clause relating to appeals in causes begun in a justice’s 
court is included within quotation-marks. The words em¬ 
ployed—“ shall review, ^ ^ ^ reverse or modify ”—are 

mandatory and leave nothing for argument. 

True it may be that the provisions of this section (226) 
are irreconcilable with a previous section of the Code 
(82), but the rule of construction is well settled that in such 
cases the “ last words stand, and others which cannot stand 
with them go to the ground.” 

A few of the cases recognizing and adopting this are the 
following: 

“ In cases of irreconcilable repugnancy, it is the last part 
of a statute which is taken to express the intention of the 
law-maker.” 

Packer v. Railroad Go., 19 Pa. St., 211. 

“ When two statutes are so flatly repugnant that both can¬ 
not be executed, and we are obliged to choose between them, 
the later is always deemed a repeal of the earlier. This rule 
applies with equal force to a case of absolute and irreconcil¬ 
able conflict between different sections or parts of the same 
statute. The last words stand, and others which cannot 
stand with them go to the ground.” 

Brown v. County Commissioners, 21 Pa. St., 42. 

“ The last expression of the legislative will on a given 
subject is to prevail where there is a conflict between that 
and a previous legislative expression on the same subject.” 

State ex rel. Attorney General v. Heidorn, 74-Mo., 410. 

“All the several sections, on the same subject, should be 
construed together. By being embraced in the Code, they 
are formed into a system on the subject to which they refer, 
and by the adoption of the Code the legislature has, as it 
were, laid its hands on them and given them new life and 
vitality, as a body. For this reason, if for no other, they 
should be interpreted and construed together, and, if possi¬ 
ble, made consistent and in harmony with each other. If, 
however, this, in any particular case, cannot be done, then 
the earlier sections, or sections taken from earlier aets^ must 




be held to be repealed, or so modified as to be in agreement 
with the later sections.” 

Ex parte Ray & Defoe, 45 Ala., 15. 

“ If the latter part of a statute be repugnant to the former 
part thereof, it shall stand ^ and so far as it is repugnant be 
a repeal of the former part, because it was last agreed to by 
the makers of the statute.” 

Bacon’s Abr., tit. Statutes D. 

See also^— 

Endlich on Inter, of Statutes, secs. 182 and 183. 

District of Columbia v. Hutton, 143 U. S., 18. 

United States v. Tyner, 11 Wall., 88. 

The difficulty presented by the existence of these two in¬ 
consistent sections of the Code will doubtless be obviated by 
further legislation, for the proposed amendments to the 
Code, now pending before Congress, contain provisions 
striking out section 82 and eliminating from section 226 
the quotation-marks inclosing the words including any final 
order or judgment in any case heard on appeal from a jus¬ 
tice of the peace. 

The motion to dismiss should therefore be overruled. 

II. 

It was competent for the appellant to show a parol 
agreement between himself and the agent of the ap¬ 
pellee, made at the time of the acceptance and deliv¬ 
ery of the order, that it should be operative only to 
the extent of the acceptor’s indebtedness to the drawer 
at the time, and to the extent of any moneys he might 
be able subsequently to collect from the drawer for 
account of the drawee. 

It will be observed that the order calls for payment for 
material “ furnished your houses to date.” So nothing was 
furnished on the credit of the order, and Miller lost nothing 





by reason of the acceptance. He simply adopted the order 
as a means of securing payment of Beam’s debt, and Groff 
accepted it, though drawn for more than he owed Beam, for 
the declared purpose of assisting in the collection—in other 
words, for the accommodation of Miller. 

(a.) Groff’s liability to Miller is analogous to that of maker to 
payee of a promissory note. 

“ The acceptor of a bill stands for most purposes in the 
same situation as the maker of a promissory note.” 

B 3 des on Bills, 190. 

(6.) Total or partial failure of consideration may he shown by 
parol in an action on a promissory note. 

In regard to the consideration, it is well settled in the law 
merchant that in the hands of innocent third persons a valid 
and sufficient consideration for the drawing and acceptance 
is conclusively presumed ; but, as between the original par¬ 
ties and those identified in equity with them, this presump¬ 
tion is not conclusive, but rebuttable, and the consideration 
is open to inquiry. 

“ If the consideration has only partially failed, and the 
deficiency is susceptible of definite computation, this may be 
shown in defense, pro tanto.” 

2nd Greenleaf on Evidence, 199. 

In Weaver v. Fletcher et al, 27 Ark., 510, defendants had 
given their note to the plaintiff for $791.35. In defense of 
an action brought on the note, a plea was interposed which 
recited that at the time the note was delivered an agreement 
was made between the parties to the effect that if certain 
cotton, previously left with the plaintiffs by the defendants, 
was sold for more than fourteen cents per pound, defendants 
should have the benefit of the rise, which had not been 
given. To this plea a demurrer was interposed on the 
ground that parol evidence of such a collateral agreement 
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would vary the terms of the note. The demurrer being sus¬ 
tained^ an appeal was noted, and the judgment below re¬ 
versed. The court say: 

“The facts alleged and the evidence necessary to substan¬ 
tiate them will only establish a distinct collateral agreemeiit 
between the same parties which was not considered necessary 
to put in,writing when the notes were given, but which in 
fact constituted in part the consideration of it.” 

See also— 

Paterson v. Johnson, 22 Wis., 21. 

Smith V. Carter, 25 Wis., 283. 

Hubbard v. Galusha, 23 Wis., 398. 

Lippencott v. Whitman, 83 Pa. St., 244. 

Ferguson v. Rafferty, 6 L. R. A., 33. 

(c.) Parol evidence is also admissible to show failure of con¬ 
sideration in an action by payee against acceptor. 

“ If the drawer accepts the bill without value, or for the 
accommodation of the plaintiffs, or one of them, he may re¬ 
sist payment altogether, and he is at liberty to show that the 
acceptance was partly only for value, and as to the residue 
for the accommodation of the plaintiff.” 

Chitty on Bills (Bar Ass’n ed.), 344. 

Thomas v. Thomas, 7 Wis., 404, was an action by the 
drawers of a bill, who were also payees, against the acceptor. 
Plea, non assumpsit. The defendant was allowed to prove 
that when the bill was presented it was accepted, but the ac¬ 
ceptor immediately discovered that the whole amount was 
not due and demanded the return of the draft. 

In disposing of the case the court say: • 

“ The act of accepting a bill of exchange is like the mak¬ 
ing and delivery of a promissory note ; it is the execution of 
a contract by which the acceptor undertakes to pay the 
amount mentioned in the bill to the payee or holder thereof 
when the same becomes due.” ■ 



10 


The point; now contended' for was settled by Lord Ellen- 
borougli in 1817 in the case of— 

Darnell v. Williams, 2 Starkie, 166: 

This was an action by the payee against the acceptor of a 
bill of exchange for 19 pounds and 5 shillings. The plain¬ 
tiff having proved a prima facie case, and shown that the 
defendant after the bill became due paid ten pounds on it 
and took the bill away with him, it was proved on the part 
of the defendant that when the bill was tendered to him for 
acceptance, he said that he had agreed to accept a bill for 
ten pounds only, but that upon the plaintiff’s urging him to 
dp it as a matter of accommodation to the plaintiff, he had 
accepted the bill in question. The sum of ten pounds had 
been paid into court. 

Lord Ellenborough held that, although with respect to 
third persons, the amount of the bill might be nineteen 
pounds and five shillings, yet between these parties it was 
an acceptance to the amount of ten pounds only. 

(d.) Parol evidence is admissible to show that the writing does 
not contain the entire agreement of the parties to it, and that its 
operation luas made to depend on some condition. 

“ The first question to determine in construing a document 
is whether there is a document to construe. Hence it is always 
admissible to show by parol that a document was conditioned 
on an event that never occurred. When parties without any 
fraud or mistake have deliberately put their engagements in 
writing, the law declares the writing to be not only the best, 
but the only evidence of the agreement; but this does not 
prevent parties to a written instrument from proving that 
either contemporaneously or as a preliminary measure they 
had entered into a distinct oral agreement on some collateral 
matter, or an oral agreement which constitutes a condition 
on which the performance of the written agreement is to 
depend.” . , . 

Michaels v. Olmstead, 14 Fed. Rep., 219. 
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“ Whether sach collateral agreement was made, or hide- 
pendent fact occurred, contemporaneously with, or as pre¬ 
liminary to, the main contract in writing, is quite imma¬ 
terial.” . . 

Basshor & Co. v. Forbes, 36 Md., 154. 


The case belongs to that class of cases well recognized in 
the law, by which an instrument, whether delivered to 
a third person as an escrow or to the obligee in it, is made 
to depend, as to its going into operation. Upon events to occur 
or be ascertained thereafter (per Miller, J., in Ware v. Allen, 
128 U. S., 590). 

Here the acceptance was delivered by the defendant to 
the plaintiff’s son as an escrow, with the condition attached 
that it should be operative only to the extent of defendant’s 
debt to Beam and what Groff could collect from Beam be¬ 
sides for Miller’s account; so before he can recover in th^ 
action the plaintiff must show that the defendant has not 
kept this promise, which of course he cannot do. It is non¬ 
sense to contend at this late day that the writing of some 
brief form of words upon some paper, without intending to 
make such a contract as is thereby created upon the face of 
the paper, is a deliberate engagement. 

But this question was finally settled, so far as concerns 
procedure in Federal courts, by the case of— 

Burke v. Dulaney, 153 U. S., 228 : 

This was an action by the payee against the maker of a 
promissory note, and evidence was offered at the trial tend¬ 
ing to show that at the time the note wa§ delivered there 
was a parol agreement between the parties that it should be¬ 
come operative as a note only upon the happening of a 
future contingency, and that this contingency had never 
happened. The offer was refused by the trial court, and on 
appeal this ruling was held erroneous. 

The opinion of the court was delivered by Harlan, J., who 
says (p. 233): 
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“ The issue here is between the original parties to the 
note. And the evidence offered by the appellant, and ex¬ 
cluded by the court, did not in any true sense contradict the 
terms of the writing in suit, nor vary their legal import, but 
tended to show that the written instrument was never, in 
fact, delivered as a present contract, unconditionally binding 
upon the obligor according to its t§rms from the time of 
such delivery, but was left in the hands of Dulaney, to be¬ 
come an absolute obligation of the maker in the event of his 
electing, upon examination or investigation, to take the 
stipulated interest in the property in question. In other 
words, according to the evidence offered and excluded, the 
written instrument, upon which this suit is based, was not— 
except in a named contingency—to become a contract, or a 
promissory note which the payee could at any time right¬ 
fully transfer. Evidence of such an oral agreement would 
show that the contingency never happened, and would not 
be in contradiction of the writing. It would prove that 
there never was any concluded, binding contract entitling 
the party w^ho claimed the benefit of it to enforce its stip¬ 
ulations. The exclusion of parol evidence of such an agree¬ 
ment could be justified only upon the ground that the mere 
possession of a written instrument, in form a promissory 
note, by the person named in it as payee, is conclusive of 
his right to hold it as the absolute obligation of the maker. 
While such possession is, undoubtedly, prima facie, indeed, 
should be deemed strong evidence that the instrument came 
to the hands of the payee as an obligation of the maker, en- 
forcible according to its legal import, it is open to the latter 
to prove the circumstances under which possession was ac¬ 
quired, and to show that there never was any complete, 
final delivery of the writing as the promissory note of the 
mo.ker, payable at all events and according to its terms. The 
rule that excludes parol evidence in contradiction of a 
written agreement presupposes the existence in fact of. such 
agreement at the time suit is brought. But the rule has no 
application if the writing was not delivered as a present 
contract.” 
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HI. 

The proposed parol evidence does not vary or con¬ 
tradict the written instrument. 

The order as presented to and accepted by the defendant 
specifies no time within which the money shall be paid. So 
it works no variation or contradiction of the writing to prove 
that the money was to be paid the plaintiff when and as 
collected from Beam. ■ 

Parol evidence is admissible in cases of written contracts 
to prove any collateral, independent fact about which the 
agreement is silent. Such proof is perfectly consistent with 
and does not in the least tend to contradict, vary, or explain 
the written instrument. 

McCreary v. McCreary, 5 Gill & J., 92. 

“ Where a question arises as to the general intention of 
the parties, concerning which the instrument is not decisive, 
proof of independent facts, collateral to the instrument .may 
be properly admitted, and it may be shown that a parol con¬ 
tract was made independently, wholly collateral to, and dis¬ 
tinct from a written one made at the same time, for in such 
cases the parol evidence is used not to vary the terms of the 
written instrument, but to show either that it is inoperative 
as an entire or independent agreement or that it is collateral 
and irrelevant.” 

Bladen v. Wells, 30 Md., 583. 


IV. 

There was no sufficient proof to justify the court in 
directing a verdict for the plaintiff. 

The appellee testified in his own behalf that he made the 
credit entry of $25 on the order of date September 14,1898) 
and that the money was paid to him by the appellant at his, 
house (B., p. 4). This entry was made with a lead pencil. 
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Every other entry on the order which appellee testified were 
made by him were in ink. He was mistaken with regard to 
one of these, for young Groff testified that the entry of De¬ 
cember 11,1895, was in his handwriting (R., p. 8). Appellee 
also testified that the other two of the three pencil entries 
were made by another of his sons (R., p. 5). So he might 
have been mistaken about the pencil entry of September 14, 
1898. However this be, a distinct issue of fact was presented 
for the jury to pass upon, for appellant testified that he did 
not see appellee after May 18, 1897, until this suit was 
brought, September 5, 1901. He could not, therefore, have 
paid to appellant direct the |25 entered as of date Septem¬ 
ber 14,189^ 

Even assuming that appellee was not contradicted in his 
statement that he made the entry of September 14,1898, 
this is not sufiicient to move the bar of the statute of limita¬ 
tions under the Code, which provides, section 1271, page 
223: 

“ No indorsement or memorandum of any payment here¬ 
after written or made upon any promissory note, bill of ex¬ 
change or other writing, by or on behalf of the party to 
whom such payment shall purport to be made, shall be 
deemed sufiicient proof of such payment so as to take the 
case out of the operation of the statute of limitations.” 

It was incumbent on the plaintiff below to go one step 
further and show when and under what circumstances the 
payment, invoked as working a new promise, was actu¬ 
ally made by or on behalf of the defendant. His at¬ 
tempted explanation of this part' of the transaction was di- 
directly negatived by the defendant, and thereby an issue 
of fact was raised, which it was the province of the jury to 
determine. 

“ "Where a cause fairly depends upon the effect or weight 
of testimony, it is one for the consideration and determina¬ 
tion of the jury, under proper directions as to the principles 
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of law involved. It should never be withdrawn from them 
unless the testimony be of such conclusive character as to 
compel the court, in the exercise of a sound judicial, discre¬ 
tion, to set aside a verdict rendered in opposition to it.” 
Phoenix Insurance Co. v. Doster, 106 U. S., 30. ■ 
Warthen v. Hammond, 5 D. C. App., 172. 


The court also erred in directing the jury to find interest 
from September 5,1901, contrary to the provisions of section 
1184 of the Code, which leaves to the jury the question of 
interest. 

Wherefore it is respectfully submitted that the judgment 
of the court below should, be reversed and a new trial 
awarded. 

Samuel Maddox, 

Attorney for Appellant. 
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The case is here on appeal from a judgment of the su¬ 
preme court of the District of Columbia entered in a cause 
appealed from the judgment of a justice of the peace. The 
appeal was taken under section 226 of the ()ode, which is in 
direct conflict with the provisions of a previous section—No; 
82. It was dismissed for the reason that a fair interpreta¬ 
tion of the- conflicting provisions limits the jurisdiction of 
this court to hearing and determining cases originating be^ 
fore a justice of the peace to such cases as are brought into 
the supreme court of the District of Columbia by certiorari 
and not by appeal. 

To reach this conclusion the court, in effect, rules that the 
words “ on appeal,” as used in section 226, are synonymous 
with “ on certiorari.” But it is respectfully submitted that 
these words are nowhere so used in any law in force in the 
District of Columbia or in any reported case decided by our 
courts. Furthermore, when this action was brought the de¬ 
fendant could not have brought the case to the supreme 
court of the District of Columbia by proceedings in certiorari, 
the justice of the peace having concurrent jurisdiction (Hend- 
ley vs. Clerk, 8 App. D. C.,,165). So there was no method 
left him whereby he could secure the judgment of this court 
upon his contentions except on appeal from an adverse judg¬ 
ment. His only way of reaching the supreme court of the 
District of Columbia was by appeal, as that word is always 
used and understood in this jurisdiction. 

. The intention of Congress is clearly indicated in recent 
amendments to the Code whereby section 82 is repealed and 
section 226 retained in full force. This may be considered 
a legislative interpretation and an express declaration by 
Congress that aggrieved parties to causes orginating before 
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justices of the peace shall have the ultimate right of appeal 
to this court. It would seem almost an anomaly to hold 
that if he first sued out a writ of certiorari to the supreme 
court of the District of Columbia he might then appeal to 
this court from an adverse judgment of the latter tribunal, 
but could not secure the ruling of this court on his conten¬ 
tions by proper appeal proceedings. Hather would it 
appear that Congress had in mind giving aggrieved parties 
the same substantial rights, whether they proceeded by writ 
of certiorari or appeal. 

The argument ought not to prevail that to entertain the 

appeal in this case would or might unduly encumber the 

% 

dockets of this court with petty controversies. Congress has 
determined that hereafter this court shall take jurisdiction 
of these controversies, and there are but two such cases pend¬ 
ing here where the appeals were taken prior to the adoption 
of the amendments to the Code. To deny the right of ap¬ 
pellant to have his appeal heard would mean failure on his 
part to secure equal protection of the laws. 

Respectfully submitted. 

Samuel Maddox, 

Attorney for Appellant 





